
EMPA

Governing by the Rules

The Rule of Law

March 2022

Emeritus Professor Arie Freiberg



You hear politicians banging on about the ‘rules-based 
order’. There is no ‘rules-based order’. It’s dead.  Putin 
pretends that he’s putting ‘peacekeepers’ into Ukraine, 
a flimsy fig leaf behind which lies the ugly reality of 
Putin’s ambition. Might is right. The only law that 
applies is the law of the jungle. The only order that 
matters is the order of battle.

Peter Hartcher, The Age, 22 March 2022
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The rule of law

• The action of officials should be subject to the governance of 
rules

• ‘Law is the means by which government conducts its affairs’:

 Cf rule of force, fear or ‘personal rule’

 Equality before the law: governments/rulers are subject to 
law/rules

• Intended to prevent exercise of arbitrary power: certainty of 
rules

• Limits prerogative power

• Limits power against individuals

• Limits too wide discretion
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Substantive issues: standards of law

 Generality

 Equality

 Public accessibility

 Prospectivity

 Clarity

 Certainty and predictability

 Not contradictory or requiring the impossible

 Stability
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Procedural issues

 Independent and impartial judiciary 

 Fair adjudicative procedures:

 Natural justice: no bias; open and fair hearing

 Constraints on arbitrary exercise of power

 Judicial review of legislative and administrative action

 Judicial decision-making bounded by legal rules

 Courts should be easily accessible

 Laws should be enforced

www.anzsog.edu.au
6



www.anzsog.edu.au
7



www.anzsog.edu.au
8



Rule of law principles
Eurobarometer 2019
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